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IN THE 


United States Court of Appeals 

for the District of Columbia 


No. 9522 


District of Columbia, Petitioner , 
v. 

Elise H. Clark, et al., Respondents. 


BRIEF FOR PETITIONER 


JURISDICTIONAL STATEMENT 

This is a proceeding to review a decision of the Board of 
Tax Appeals for the District of Columbia holding that an in¬ 
heritance tax in the amount of $9,609.60 should be reduced 
to So,867.98 because the future interests of the children of 
Harry F. Clark, deceased, upon which the tax was based w’ere 
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vested and not contingent remainders as determined by the 
Assessor and that respondents are entitled to a refund of 
S3,741.62. 

The assessment involved was made on April 11, 1946 (App. 
6). The tax was paid by respondents under protest in writ¬ 
ing on May 9, 1946 (App. 6). On June 4, 1946, respondents 
filed a petition (App. 6) with the Board of Tax Appeals for 
the District of Columbia seeking a refund of the amount of 
S3,741.62. The decision of the Board was entered on February 
7, 1947 (App. 15). The petition for review by this Court was 
filed on February 2S, 1947 (App. 15). The jurisdiction of this 
Court is invoked under the provisions of Secs. 3 and 4, Title 
IX of the District of Columbia Revenue Act of 1937 as added 
by the Act of May 16, 193S (52 Stat. 371, c. 223; Title 47, 
Secs. 2403 and 2404, D. C. Code, 1940 edition), as amended. 

STATEMENT OF THE CASE 

The respondents are executors of the estate of Harry F. 
Clark, deceased. 

Harry F. Clark died testate and a resident of the District of 
Columbia on December 11, 1944 (App. 3) and by his last will 
and testament devised his residuary estate to his widow, Elise 
H. Clark, one of the respondents, and the Riggs National Bank, 
the other respondent, in trust to pay the income therefrom 
monthly to the widow so long as she lives and remains de¬ 
cedent’s widow, with the trustees having the right to encroach 
upon the principal in order to pay the widow the sum of 
§9,600 per annum (App. 7, Tr. 19, 20). Further material 
provisions of the will are that upon the death or remarriage 
of the widow her interest shall cease and determine, “and 
thereupon,” or if the wife shall not survive the decedent, 
then at decedent’s death, the Riggs National Bank, as the 
sole trustee, “shall divide the entire trust estate into as many 
equal shares as there may be children” of the decedent “then 
living, and the then surviving issue collectively of any child” 
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of decedent “then deceased”; that the share for a living child 
under the age of 37 years shall be held in trust and the net 
income paid to such child until such child attains the age of 
37 years, or dies under that age; that if such child lives to 
attain the age of 37 years, “then at the time such age is at¬ 
tained” the aforesaid trust shall terminate as to such share 
and the principal, etc., shall be “conveyed, transferred, as¬ 
signed, paid over, and delivered unto such child, in fee simple”; 
and that if a child “for whom a trust is then subsisting shall 
die before attaining the age” of 37 years, the trust as to his 
share shall terminate, whereupon the trustee is directed to 
convey, etc., the principal of such share to the child’s lineal 
descendants, and in default thereof to decedent’s “then sur¬ 
viving lineal descendants”. The will further provides that 
if decedent’s issue shall “fail absolutely before absolute distri¬ 
bution of the property of the trust estate”, and “if such failure 
shall occur prior to the death or remarriage” of decedent’s 
wife, “then upon such death or remarriage, whichever event 
shall first occur, or if such absolute failure shall occur after 
her death or remarriage, then upon complete failure of” de¬ 
cedent’s issue, the trusts aforesaid shall cease and determine 
and any property and estate held by the trustee “shall be 
conveyed”, etc., to the “then living persons who shall be” the 
decedent’s heirs-at-law and next-of-kin (App. 3, 4, 5). 

Respondents filed an inheritance tax return on April 11, 
1946, with the Assessor of the District of Columbia. At the 
time of the decedent’s death, his wife, Elise H. Clark and two 
sons, James Monroe Clark, born July 13, 1913, and Henry 
Lee Clark, born August 15, 1915, were living. Decedent 
left no other lineal descendants (App. 3). The Assessor levied 
inheritance taxes in the amount of §9,609.60, computed upon 
the determination by him that the future interests given to the 
decedent’s children were contingent remainders (App. 6). On 
June 4, 1946, respondents appealed to the Board of Tax Ap¬ 
peals for the District of Columbia on the ground that the 
aforesaid remainders were vested (App. 6). On February 7, 
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1947, said Board held that the remainders given to the deced¬ 
ent’s sons were vested and should be taxed as vested re¬ 
mainders; that the assessment should be reduced in the 
amount of §3,741.62; and that the respondents are entitled to 
a refund of said amount, and entered a decision accordingly. 
(App. 6, 15). 


STATUTES INVOLVED 

The statutory provisions involved are contained in Title V 
of the District of Columbia Revenue Act of 1937 (50 Stat. 
6S3, c. 690), as amended by the Act of May 16, 1938 (52 
Stat. 360, c. 223) and Title V of the District of Columbia 
Revenue Act of 1939 (53 Stat. 1111, c. 367; Sec. 47-1601, 
et seq., D. C. Code, 1940 edition), the material portion of 
which is as follows: 

“Sec. 7. In the case of any grant, deed, devise, 
descent, or bequest of a life interest or term of years, 
the donee for life or years shall pay a tax only on the 
value of his interest, determined in a manner as the 
Commissioners by regulation may prescribe, and the 
donee of the future interest shall pay a tax only on 
his interest as based upon the value thereof at the 
time of the death of the decedent creating such in¬ 
terest. The value of any future interest shall be 
determined by deducting from the market value of 
such property at the time of the death of such deced¬ 
ent the value of the precedent life interest or term of 
years. Where the future interest is vested the donee 
thereof shall pay the tax within the time in which the 
tax upon the precedent life interest or term of years 
is required to be paid under the provisions of sections 
4 and 6 of this article, as the case may be. Where the 
future interest is contingent the personal representa¬ 
tive of such decedent or the persons interested in 
such contingent future estate shall have the option of 
(1) paying, within'the time herein provided for the 
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payment of taxes due upon vested future interests, a 
tax equal to the mean between the highest possible 
tax and the lowest possible tax which could be im¬ 
posed under any contingency or condition whereby 
such contingent future interest might be wholly or in 
part created, defeated, extended, or abridged; or (2) 
paying the tax upon such transfer at the time when 
such future interest shall become vested at rates and 
with exemptions in force at the time of the death of 
the decedent: # * * " 

Also involved are the following provisions of the Act of 
.March 3, 1901 (Code of Law for the District of Columbia), 
31 Stat. 1189, 1351, Ch. 854 Secs. 1020, 1021, 1022 and 1026 
(Title 45, D. C. Code, 1940 edition, Secs. S10, 811, 812 and 
313): 


“Sec. 1020. Future estates.—A future estate is one 
limited to commence at a future day, either without 
the intervention of a precedent estate or after the 
expiration or determination of a precedent estate 
created at the same time and by the same convey¬ 
ance or devise. 

“Sec. 1021. If it is to commence upon the full ex¬ 
piration of such precedent estate, it is a remainder 
and may be transferred by that name. If it is to 
commence on a contingency which, if it happen, will 
abridge or determine such precedent estate before its 
expiration, it shall be known as a conditional limi¬ 
tation. 

“Sec. 1022. Vested and contingent future estates.— 
A future estate is vested when there is a person in 
being who w’ould have an immediate right to the pos¬ 
session of the land upon the expiration of the inter¬ 
mediate or precedent estate, or upon the arrival of 
a certain period or event when it is to commence in 
possession. It is contingent when the person to whom 
or the event upon which it is limited to take effect 
in possession or become a vested estate is uncertain. 

****** 
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"Sec. 1026. Alternative future estates.—Two or 
more future estates may be created to take effect in 
the alternative, so that if the first in order shall fail 
to vest the next in succession may be substituted for 
it and take effect accordingly.” 

STATEMENT OF POINTS 

1. The future interests given under the terms of the last 
will and testament of Harry F. Clark, deceased, were con¬ 
tingent remainders as determined by the Assessor for the 
District of Columbia. 

2. The decision of the Board of Tax Appeals for the Dis¬ 
trict of Columbia holding that the aforesaid future interests 
were vested remainders is contrary to the law in force in the 
District of Columbia, the decisions of the United States Court 
of Appeals for the District of Columbia, and the weight of 
authority elsewhere. 

SUMMARY OF ARGUMENT 

The remainders given by the testator to his children were 
conditioned upon such children being alive at the death or re¬ 
marriage of testator’s widow and their attaining the age of 37 
years. Neither child was 37 years of age when the testator died, 
at which time testator’s wife was still living. Under the statutory 
definitions of future estates and the applicable decisions of this 
Court, particularly Breneman v. Herdman, infra, the remainders 
were contingent. 

The Board of Tax Appeals, in deciding that the remainders 
were vested, did not follow the applicable decisions of this Court. 
The decision is therefore contrary to law in force in the District. 
The weight of authority elsewhere supports the local decisions 
relied upon by the petitioner. 
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ARGUMENT 

I 

The future interests involved are contingent remainders. 

The remainders created by the will of Harry F. Clark, de 
cedent and testator in the present case, are replete with con 
tingencies. Briefly, they may be summarized as follows: 

(1) If, at the time of the death or remarriage of 
testator’s widow, any of the testator’s children are 
living, the trust estate is to be divided into as many 
shares as there may be living children or surviving 
issue colletively of any child of testator then deceased. 

(2) If testator’s children attain the age of thirty- 
seven years, the trustee is directed to convey their re¬ 
spective shares to them, and to convey to the collec¬ 
tive issue of a deceased child the respective share of 
such deceased child. 

(3) Until any child of the testator has attained 
the age of thirty-seven years or dies, such child is to 
receive the net income from his share but if he dies 
before attaining that age the trust is to terminate as 
to him. 

(4) If a child of the testator lives to attain the age 
of thirty-seven years, then at the time such age is at¬ 
tained such child is to receive the principal of his 
share with all undistributed accumulations of net in¬ 
come in fee simple. 

(5) If a child of the testator dies before attaining 
the age of thirty-seven years, the trust as to his share 
is to terminate at his death and the trustee is directed 
to convey the principal- of his share and all undis¬ 
tributed accumulations of net income of such share 
to the deceased child’s then surviving lineal descend¬ 
ants. 

(6) If a deceased child does not have any surviv¬ 
ing lineal descendants then his share is to go to the 
testator’s surviving lineal descendants under the con¬ 
ditions expressed in the will. 
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(7) Should testator’s issue fail absolutely before 
distribution of the trust estate, prior to the death or 
remarriage of testator’s wife, then upon such death 
or remarriage the property is to go to testator’s heirs 
or next-of-kin. 

(8) If testator’s issue shall fail absolutely before 
distribution of the trust estate, after the death or re¬ 
marriage of testator’s wife, then such property shall 
also go to the testator’s heirs or next-of-kin. 

The foregoing provisions create future estates in the alterna¬ 
tive depending upon the happening of uncertain future events. 
These alternative future estates are contingent remainders 
under the provisions of Sections 1020, 1021, 1022 and 1026 
of the Act of March 3, 1901, supra , the applicable decisions 
of this Court and the weight of authority elsewhere as will 
hereinafter appear. Section 97 of said Act of March 3, 1901, 1 
indicates that the Congress understood that where real prop¬ 
erty is limited to one for life, with a limitation over to such 
issue of one or more of the life tenants as shall be living at 
the death of their parent or parents such limitation constitutes 
a “contingent” remainder. In Simon v. Simon, 5S App. D. C. 
158, 160, 26 F. 2d 530, 532, this Court said that said Sec¬ 
tion 97: 

« * * * is limited in its operation to life estates wdth 
a contingent remainder over, not to any person or 
persons, but only to such issue of one or more of the 
tenants for life as may be living on the death of the 
parent or parents of the issue.” 

The definitions of future estates in the March 3, 1901, Act' 
apply also to personal property generally except where they 
are inapplicable from the nature of the property. 3 


l 31 Stat. 1205 (D. C. Code, 1940, Title 45, Sec. 1101). 

- Sec. 1020, et seq., su-prm. ’ 

» Act of June 30, 1902, 32 Stat. 520, 53S, Ch. 1329 (D. C. Code. 1940, Title 45. 
Sec. S23). 
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In the present case the limitation over to the testator’s 
children is conditioned upon such children (1) being alive 
at the death or remarriage of testator’s widow and (2) their 
attaining the age of 37 years. The testator’s widow survived 
him. When the testator died on December 11, 1944, neither 
of his children was 37 years of age. They were 29 and 31 
years of age, respectively. Until the testator’s widow dies or 
remarries and each of testator’s children attains the age of 
37 years it is uncertain whether such child will have a right 
to possession of the property. Under these facts neither child 
of the testator had “an immediate right to possession” of the 
trust property upon the death of the testator. In Doe v. 
Considine, 6 Wall. 45S, IS L. ed. 869, frequently followed by 
this Court, 4 it is stated (18 L. ed. 874): 

“A contingent remainder is where the estate in re¬ 
mainder is limited either to a dubious and uncertain 
person, or upon the happening of a dubious and un¬ 
certain event.” 

In 33 Am. Jut., Life Estates, etc. (1941 ed.), Sec. 14S, p. 
611, it is stated: 

“Alternative remainders limited upon a single 
precedent estate are always contingent. Such re¬ 
mainders are created by a limitation to one for life, 
with remainder in fee to his children, issue, or heirs, 
and, in default of such children, issue, or heirs, to an¬ 
other or others, * * * ” 

And in Sec. 138, p. 599, idem, it is stated: 

“* * * Where a will gives a life estate to the testa¬ 
tor’s w’ife, with the remainder at her death to the 
testator’s heirs at law then surviving, the remainder 
is contingent, since it is necessarily uncertain who will 
be included in the class when the life estate termi¬ 
nates.” 


■» O’Neill v. District oj Columbia, 77 U. S. App. D. C. 79, 132 F. 2d 601. 
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In Johnson v. Washington Loan and Trust Company, 33 
App. D. C. 242, affirmed 224 U. S. 224, the fifth item of the 
testator’s will provided that after the death of testator’s wife 
the estate should be sold and distributed “among my daughters 
living at my death and their children and descendants.” In 
that case the remainder was held to be vested but in arriv¬ 
ing at that conclusion this Court said (p. 257): 

“ * * * The direction for sale and distribution 
among the daughters ‘living at my death’ fixes that 
as the time of the vesting of the right in the said 
daughters.” 

The United States Supreme Court, in affirming, said (224 U. S. 
237): 


“* * * The words ‘living at my death’ may not be 
disregarded. * * * ” 

In Reeves v. American Security & Trust Co., 72 App. D. C. 
403, 115 F. 2d 145, cert. den. 311 U. S. 710, 5 this Court had 
before it the question whether a devise to the testator’s son, 
Frank, was a vested or contingent remainder. The disputed 
provision of the will read (p. 404): 

“ * * * d ea th of my son Clifton, I devise 

the lot and warehouse on 7th Street, to his son George 
for life, if he be then living, remainder in fee, to any 
eldest son George may have living, at the time of his 
death, if George dies before his father, without such 
son, then remainder in fee to my son Frank.’ ” 

A substantial part of the Court’s opinion had to do with de¬ 
termining the testator’s intention which resulted from his 
“fondness for commas and his corresponding aversion to pe- 


3 Cited and relied upon by the District before the Board of Tax Appeals but 
to which the Board did not refer in its opinion. 
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riods”. But the Court had no difficulty in determining that 
(p. 405): 

“The alternative remainder to Frank is clearly 
contingent. Even under the construction contended 
for by appellants the remainder is contingent, for the 
gift would thus read, ‘(// George dies) without such 
son, then remainder in fee to my son Frank/ The 
condition that George die without a son is clearly 
made precedent to the vesting of the remainder in 
Frank.” 

And the Court said further (p. 406): 

“ * * * As previously noted, George’s son was the 
preferred beneficiary not only because he was named 
first in the devise and was to take to the exclusion of 
Frank if living at the time designated for vesting, but 
also because it was clearly the testator’s scheme to 
have the eldest sons of the life beneficiaries take the 
various properties in fee if they were living at their 
; parents’ death” (Emphasis supplied.) 

The recent case of Pyne v. Pyne, 81 U. S. App. D. C._, 

154 F. 2d 297, involved both vested and contingent remaind¬ 
ers. As stated in the Board’s opinion (App. 11), the re¬ 
mainder as to one-fourth of the property devised to the 
testator’s sons in the event his daughter should die without 
issue were held to be contingent. As this Court pointed 
out (p. 301): 

“When a contingency is added to the reference to 
the death of the devisee—as ‘Blackacre to A and if he 
die without issue, to B’—a different situation is pre¬ 
sented, because, whereas ‘if A dies’ is not a contin¬ 
gency, ‘if A dies without issue’ is a contingency.” 

Thus the Pyne case supports the District’s position in the 
present case. 
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The foregoing decisions of this Court are in accord with 
the weight of authority elsewhere as will appear from the 
following in 33 Am. Jur., swpra, Sec. 124, p. 584: 

“A remainder is contingent where the condition 
of survivorship is incorporated into the description of 
and into the gift to the remaindermen. In accordance 
with the rule that words of survivorship generally 
relate to the period of distribution rather than to 
the time of the grant or of the testator’s death, a re¬ 
mainder limited to those who survive or are liv¬ 
ing at the termination of the preceding estate is, 
by the decided weight of authority, contingent, by 
reason of the uncertainty as to the remaindermen, 
they being regarded as incapable of ascertainment 
until the expiration of the prior estate. * * * A gift 
by grant or will to the testator's widow for life with 
remainder to such of the testator’s children as sur¬ 
vive her or shall then be Hiring creates contingent 
remainders in the children. The benefit in such case 
does not purport to be conferred on the children as 
children or individuals named, but as survivors, which 
indicates that an immediate vesting is not intended. 

* * * ” (Emphasis supplied.) 

Before passing to the contingency of attaining a certain age 
which is involved in the present case it appears pertinent to 
point out that, under the foregoing authorities, the remaind¬ 
ers did not vest on the death of the testator but, giving the 
testator’s will the most liberal interpretation, would have to 
await the death or remarriage of the testator’s wife. 

The case of Breneman v. Herdman, 35 App. D. C. 27, which 
was also one of the cases relied upon by the District before 
the Board of Tax Appeals but to which the Board has not 
referred in its opinion, clearly states the rule in this jurisdic¬ 
tion as to the vesting of remainders upon the attainment of 
a certain age. The case is directly in point. In that case 
the testator left property in trust for the life of his daughter 
and upon her death “in trust for any child or children she 
may have at the time of her decease surviving her, until such 
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child or children respectively attain the age of twenty-one 
years, when the same shall be conveyed * * * to such child 
or to such children, in equal proportions or shares, * * * 
Prior to the death of the life tenant one of the remaindermen, 
then being more than twenty-one years of age, conveyed his 
interest to the other. Later, an action was brought to have 
the conveyance set aside as hindering, delaying and defraud¬ 
ing a creditor. The Court in arriving at its decision found it 
necessary to determine what interest the remainderman had, 
and in this connection said (p. 35): 

“The learned trial justice in construing said will 
ruled: ‘That when the two children arrived at the 
age of twenty-one years, their interests became vested, 
and were no longer contingent on surviving their 
mother;’ that ‘their right to possession, however, 
did not begin until their mother’s death;’ that, at the 
date of said conveyance to his sister, William W. 
Breneman had a vested title to an undivided inter¬ 
est in said property, subject to his mother’s life es¬ 
tate therein. We concur in this construction of the 
will. * * # ” c 

The time specified for vesting in interest of the remainders 
in the present case, under the will and facts of this case and 
the decisions of this Court is the time when or if the testa¬ 
tor’s two sons attain the age of thirty-seven years. To a 
similar effect, see Reynolds v. Commissioner, (C. C. A. 4th, 
1940) 114 F. 2d 804, certiorari granted, 312 U. S. 672, and 
reversed, 313 U. S. 428, on other grounds. 

n 

The decision of the Board is contrary to the law and decisions 
of the District and the weight of authority elsewhere. 

The Board of Tax Appeals, in holding that the remainders 
here involved were vested, relied upon Section 1022 of the Act 

«There were three deeds conveying the property to William Breneman's 
sister. This Court said in its statement of the case that (p. 30) “At the 
time these deeds were executed, Breneman was more than twenty-one years 
of age.” 
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of March 3, 1901, supra, and seven decisions of this Court. 
The nub of the difficulty in the present case is the question 
whether the remainders are “contingent” or “vested subject 
to being divested”. The rules for distinguishing between 
vested and contingent remainders were laid down in Doe v. 
Considine, supra, have been consistently followed by this 
Court, 7 and need not be specifically repeated here. The prin¬ 
cipal distinction between a vested and contingent remainder 
is “the present capacity to take effect in possession, if the 
precedent estate should determine”. 8 And to this should be 
added that the intention of the testator is the fundamental 
rule in the construction of wills. 9 In order to determine whether 
a remainder has the present capacity of taking effect in pos¬ 
session, if the precedent estate becomes vacant, the Supreme 
Court, in Cropley v. Cooper (1S74), 86 U. S. (19 Wall.) 167, 
176, 22 L. Ed. 109, 114, resolved the question down into two 
classes: 

“(1) Those where the time or event referred to in 
the future is of the substance and a condition of the 
gift and, hence, marks the time of vesting in interest. 

“(2) Those where the vesting in interest has al¬ 
ready occurred, and such event or time only desig¬ 
nates the period of the commencement of the enjoy¬ 
ment.” 

In the Cropley case, which was an appeal from the then Su¬ 
preme Court of the District of Columbia, the testator be¬ 
queathed to his daughter the rent of a house during her life, 
and directed that the house be sold at her death and the 
proceeds thereof to become the property of her children when 
they arrived at the age of twenty-one. The Court held that 
the remainders were vested under Class 2 quoted above. But 

7 O'Neill v. District of Columbia, su-pra, and cases cited in footnote 1 thereof. 

s Green v. Gordon, 3S App. D. C. 443, 455. 

9 Young v. Munsey Trust Co., 72 App. D. C. 73, 111 F. 2d 514; Pync v. Pync, 
supra. 
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in the Cropley case, as in the cases cited by the Board of Tax 
Appeals from other jurisdictions on the question whether re¬ 
mainders are vested or contingent where the corpus of the 
gift is not to be delivered until attainment of a certain age 
(App. 14), the time or event referred to was not made the 
substance or a condition of the gift. 10 In the present (Clark) 
case the remainders are clearly those of Class 1 quoted above 
from the Cropley case. As pointed out in Argument I, supra, 
it is a condition of the gift of the testator that his children 
survive the happening of events subsequent to his death. 
Under the authorities cited and the most liberal interpreta¬ 
tion of the testator’s will as a whole, the earliest possible time 
that the remainders here involved could vest in interest is 
upon the death or remarriage of the widow. 

In O’Neill v. District oj Columbia, supra, the remainders 
there given were to the wife for life and “on her death unto 
my daughters, Julia Mary O’Neill and Helena O’Neill, abso¬ 
lutely and in fee simple, share and share alike, and in the 
event that either of them be then dead unto the survivor of 
them, absolutely and in fee simple, * * *.” During the course 
of oral argument in the O’Neill case, the then counsel for the 
District conceded that the interests left by the decedent to 
his two daughters were vested remainders under the common 
law but maintained that the common law distinction between 
future interests should be disregarded in tax matters. 11 This 


10 For example, compare the case of Hoblit v. Howser, 33S Ill. 32S, 170 N. E. 
257, cited by the Board, with Ryan v. Beshk, 339 Ill. 45, 170 N. E. 699. Both 
cases were decided by the Supreme Court of Illinois on the same day 
(February 21, 1930). In the Hoblit case the principal provision of the will 
involved devised, after a life tenant’s death, a remainder to the testator’s 
daughter in fee simple provided she lived to be fifty years of age, with 
remainders over if she died before attaining that age. The Court held that 
the daughter had a vested remainder subject to being divested. In the Ryan 
case the property was devised to named parties “if they be living at the 
death or marriage of my said wife,” with an alternative provision if they 
were not then living. The Court held that the remainders were “clearly 
contingent” because the condition upon which they were limited could not 
be met until after termination of the life estate of testator’s wife. 
Memorandum filed December 9, 1942, by attorneys for petitioner in the 
O’Neill case. 
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Court, in holding that the daughters had vested remainders, 
pointed out that the bequest of the father to the daughters 
gave them the property “absolutely and in fee simple” with 
enjoyment in possession postponed, and that the words “and 
in the event that either of them be then dead unto the sur¬ 
vivor of them” related to the time of enjoyment and not to 
the time of vesting in interest. The situation is entirely dif¬ 
ferent in the present case. The time specified for vesting in 
interest in the present case under the applicable decisions of 
this Court, particularly Breneman v. Herdman, supra, is the 
time when or if the beneficiaries attain the age of 37 years. 
If such age is attained by the two sons of the testator while 
the testator’s widow is still alive and unmarried, the sons 
will then have vested remainders with the time of possession 
postponed until the death or remarriage of the widow. 

A further distinction between the O’Neill case and the pres¬ 
ent case was obviously recognized by the Board in its opinion 
where reference is made (App. 14) to Tiffany on Real Prop¬ 
erty, Sec. 120. 1 ” The decision in the O’Neill case is in accord 
with an example given in Tiffany, supra, to the effect that 
“ # * * a devise to A. for life, with a remainder to B., C., and 
D., the children of testator, with a provision that the share 
of any one of such children who may die before A. shall go to 
the survivors, gives a vested remainder to B., C., and D., which 
is divested, as to the share of either, by his death before A.” 
The present case is entirely different and comes, in part, with¬ 
in the example given by Tiffany, supra, to the effect that 
“ * * * a devise to A., testator’s wife, for life, wdth remainder 
to such of testator’s children as may be living at the time of 
A.’s death, will create a contingent remainder”. The latter 
rule, which applies to facts similar to the present case, is not 
only the rule in the District of Columbia under the authori¬ 
ties cited but is the “decided weight of authority”. 13 

i-1912 edition. . 

is See 33 Am. Jut., supra, Sec. 124. In its opinion the Board stated that the 
distinction shown “is not in accordance with the decisions of the Court of 
Appeals” (App. 14). Counsel for petitioner are of opin.on that applicable 
decisions of this Court arc in accord, with the exception of Fields v. Gwynn, 
infra. 



The remaining decisions of this Court relied upon by the 
Board are also distinguishable. O’Brien v. Dougherty, 1 App. 
D. C. 148; Craig v. Rowland, 10 App. D. C. 402; Fields v. 
Gwynn, 19 App. D. C. 99, and Green v. Gordon, 38 App. D. C. 
443, were cited by the Board for the rule that a remainder will 
not be construed to be contingent when it can be taken to 
be vested, and that estates shall be held to vest at the earliest 
possible period unless there be a clear manifestation of intent 
to the contrary (App. 9). We agree with such rule of law 
and with the rule that the intention of the testator must pre¬ 
vail, but otherwise the cases cited are not applicable to the 
present case. 

In the O’Brien case the testator devised property to his wife 
for life “and after her death to revert to my surviving chil¬ 
dren”. The question was whether the remainder limited to 
surviving children vested at the death of the testator or the 
death of the widow. This Court held (p. 162) that “in the 
absence of a clear intention to the contrary” words of sur¬ 
vivorship in a devise after a particular estate refer to the death 
of the testator and not to the termination of the particular 
estate. In the present case the testator has clearly shown in¬ 
tention to the contrary (App. 3, 4, 5) as pointed out above. 

The Craig case was discussed by the Board (App. 9, 10) and 
need not be repeated here. This Court stated that the limi¬ 
tation over to the children of the surviving life tenant was a 
contingent remainder to the children or descendants surviv¬ 
ing, which became vested at the birth of the first child of the 
life tenant. The Court stated (p. 418): 

“ * * * There being no condition precedent or 
clearly expressed intention in the devise to prevent 
the vesting of the estate in the child or children as 
they came into being, it follows, upon well settled 
principles, that the remainder limited to the children, 
or their descendants, of John E. Craig, became a 
vested remainder in fee in the first child born or that 
came into being and capable to take, and did not wait 
for the death of the father; and this remainder thus 
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vested was subject to open and let in the after born 
children.” 

The Craig case may thus be distinguished in that there is a 
condition precedent to the vesting of the estate in the present 
(Clark) case, and there is a clearly expressed intention on the 
part of the testator that the estate not vest until his children 
attain the age of 37 years. 

In the Fields case, also discussed by the Board (App. 10), 
a deed of land in trust for the benefit of a married woman 
for life, and if she “shall have issue living at the time of her 
death,” in trust for such issue and their heirs, and if she have 
no issue living at the time of her death in trust for the settlor 
and his heirs, was held to create a vested remainder in the 
issue of the married woman who were then living, subject 
to be opened to let in any child that might be born to her 
afterwards. That case not only does not bear upon the con¬ 
tingency of surviving a certain age which is involved in the 
present (Clark) case but appears to be inconsistent with the 
authorities cited in Argument I, supra , 14 holding that where a 
condition of the gift is that the remaindermen shall survive 
the termination of the preceding estate, the remainder is con¬ 
tingent. In this connection we observe that the events 
in the Fields case transpired prior to enactment of the Act 
of March 3, 1901, supra, which defines future interests, 
although the case was decided shortly thereafter, and that 
therefore the Court did not use the statutory definitions of 
future interests applicable in the District since 1901. 

In the Green case, not discussed by the Board, the testatrix 
devised property to her youngest son with a condition that he 
pay SI,000 to each of his sisters living at the death of the life 
tenant, or, should said son not accept the property, then 
another son and the living sisters in turn were given the choice 
on the same terms. The youngest son sold part of the prop¬ 
erty prior to death of the life tenants but the deeds were ex- 

14 Particularly Pyne v. Pyne, Simon v. Simon , and Reeves v. American Se¬ 
curity & Trust Co., supra. 
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ecuted by the life tenants, and it was stated in the deeds that 
he elected to take the property upon the terms of the will. 
Thereafter the son paid two of his sisters and offered to pay 
the remaining sister the sum of $1,000 which was refused by 
the latter but was subsequently accepted after the son’s death. 
The son predeceased the surviving life tenant, raising the 
question whether he had any right to make the election to take 
before required to do so by the death of the last life tenant. 
The Court held that the son took a vested remainder, saying 
(p. 452): “It is apparent that the payments to the married 
daughters living at the death of the surviving life tenant could 
have been made as well after the vesting of the estate as 
before. And this seems to be in accord with the intention 
of the testatrix.” The Green case is not applicable in any 
material respect to the present case, and it is apparent from 
the Board’s opinion that the case was cited only for the propo¬ 
sition that a remainder will not be construed to be contingent 
when it can be taken as vested. 

CONCLUSION 

An examination of the will of the testator in this case leads 
to the conclusion that it was his intention that each of his 
children should attain the age of 37 years before either would 
have a right to the property devised. The authorities cited 
fully support this construction. 

Respectfully submitted, 

Vernon E. West, 

Corporation Counsel, D. C., 

Chester H. Gray, 

Principal Assistant Corporation Counsel, D. C., 
George C. Updegraff, 

Assistant Corporation Counsel, D. C., 
Attorneys for Petitioner, 

District Building. 
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Filed Jun 4 1946 


BOARD OF TAX APPEALS FOR THE 
DISTRICT OF COLUMBIA 

Elise H. Clark and The Riggs National Bank of Wash¬ 
ington, D. C., Executors of the Estate of Harry F. Clark, 
deceased, Petitioners, 


vs. 

District of Columbia, Respondent. 

Docket No. 945 

PETITION 

The above-named petitioners petition for a reduction of 
assessment of taxes against them and allege as follows: 

1. The petitioners are executors of the estate of Harry F. 
Clark, deceased, with address at 1503 Pennsylvania Avenue, 
N. W., Washington, D. C. 

2. The tax in controversy is an inheritance tax in the 
amount of S3,741.62. 

3. The notice of assessment was dated April 11, 1946, and 
the tax was paid by petitioners under protest in writing on 
May 9, 1946, as will appear in the copy of the notice of as¬ 
sessment hereto attached as Exhibit “A.” 

4. The assessment of the tax set forth on the notice of as¬ 
sessment is based on the following errors: 

(a) The determination that the future interests fol¬ 
lowing the life estate of Elise Clark in the trust 
estate created by Item V of the will of the de¬ 
cedent were contingent. 
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(b) The failure to find that the said will created 
vested remainders in the decedent’s two sons, 
James Monroe Clark and Henry Lee Clark. 

(c) The determination that there was an inheritance 
tax on the remainders following the life estate of 
Elise Clark in the amount of $7,282.64. 

5. The facts upon which petitioners rely as the basis of this 
proceeding are as follows: 

(a) Decedent died, a resident of the District of Co¬ 
lumbia, on December 11, 1944. 

(b) Decedent left surviving him his wife, Elise H. 
Clark, born April 27, 18S4, and two sons, his 
sole lineal descendants, James Monroe Clark, 
born July 19, 1913, and Henry Lee Clark, born 
August 22, 1915. 

(c) Decedent left a last wdll and testament, dated 
July 9, 1943, a copy of which is annexed hereto 
as Exhibit “B.” 

(d) The net trust estate created by Item V of the 
will as aforementioned is in the amount of 

$280,804.22. 

2 (e) On filing of a District of Columbia In¬ 

heritance tax return by the petitioners, 
a copy of w’hich return wdth schedules omitted is 
hereby annexed as Exhibit “C,” there were as¬ 
sessed and paid by them, District of Columbia 
inheritance taxes in the amount of $9,609.60. 

The total of District of Columbia inheritance 
and estate taxes due and payable, in the event 
the remainders of James Monroe Clark and 
Henry Lee Clark are held vested, is $5,867.98, or 
$3,741.62 less than the inheritance taxes pres¬ 
ently assessed and paid. 
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WHEREFORE, the petitioners pray that this Board may 
hear the proceeding, and determine that the sum of §3,741.62 
was erroneously collected from the petitioners, and that peti¬ 
tioners are entitled to a refund in that amount, plus interest, 
or in such other amount as the Board shall determine. 
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FILED FEB 7 1947 


• FINDINGS OF FACT AND CONCLUSIONS 

OF LAW 

Findings of Fact 

1- Petitioners Elise H. Clark and The Riggs National Bank 
of Washington, D. C., are the executors of the will of Harry 
F. Clark, deceased, who died on December 11, 1944, being at 
the time a resident of the District of Columbia. 

2. He was survived by his wife, Elise H. Clark and by two 
sons, James Monroe Clark, born July 19, 1913, and Henry Lee 
Clark, born August 22, 1915. He left no other lineal descend¬ 
ants. By the residuary clause of his will, he bequeathed the 
residue of his estate to the petitioners in trust for the benefit 
of his widow during her life and widowhood. The wall further 
provided: 

“Upon the death or remarriage of my said wife, 
whichever shall first occur, her interest in this trust 
estate shall cease and determine, and thereupon, or, 
if my said wife shall not survive me, then at my 
death, The Riggs National Bank of Washington, 

D. C., as the sole trustee, shall divide the entire trust 
estate into as many equal shares as there may be 
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children of mine then living, and the then surviving 
issue collectively of any child of mine then deceased. 
My trustee shall assign one equal share respectively 
to each living child of mine and to the then surviving 
issue of a deceased child. 

“In respect to the shares of living children of mine 
who shall have attained the age of thirty-seven 
4 (37) years, and the collective issue of a de¬ 

ceased child, the trustee shall thereupon con¬ 
vey, transfer, assign, pay over, and deliver unto them, 
their respective shares, per stirpes as to issue. 

“In respect, however, to a share for a living child 
who shall be under the age of thirty-seven (37) years, 
my trustee shall hold the same in trust, with all the 
powers hereinbefore conferred upon it, and shall pay 
the net income to such child, in such instalments as 
may be practicable, until such child attains the age 
of thirty-seven (37) years, or dies under that age, 
as the case may be. If such child lives to attain the 
age of thirty-seven (37) years, then at the time such 
age is attained, the trusts herein declared shall termi¬ 
nate as to such share, and the principal of such share, 
with all undistributed accumulations of net income, 
shall be conveyed, transferred, assigned, paid over, 
and delivered unto such child, in fee simple and ab¬ 
solutely. In the event, however, a child for w’hom 
a trust is then subsisting shall die before attaining 
the age of thirty-seven (37) years, the trust as to 
his or her share shall likewise terminate at his or her 
death, whereupon the trustee shall convey, transfer, 
assign, pay over, and deliver the principal of such 
share, and all undistributed accumulations of net in¬ 
come in its hands, including income accrued to the 
date of such child’s death but not actually collected, 
unto such child’s then surviving lineal descendants, 
who shall take equally, share and share alike, per 
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stirpes and not per capita, and in default of any 
such, then to my then surviving lineal descendants, 
who shall take equally, share and share alike, per 
stirpes, provided, however, the share, on any such 
redivision, of a child of mine for whom a trust shall 
be subsisting under this my last will and testament, 
shall be added to such trust and shall not be paid 
over to such child except as in respect to such trust 
provided. 

“In the event my issue shall fail absolutely before 
absolute distribution of the property of the trust es¬ 
tate as hereinbefore provided, I direct that if such fail¬ 
ure shall occur prior to the death or remarriage of my 
wife, Elise Iieiskell Clark, then upon such death 
or remarriage, whichever event shall first occur, or 
if such absolute failure shall occur after her death 
or remarriage, then upon complete failure of my issue, 
the trusts herein declared shall cease and determine, 
and any property and estate in the hands of my trus¬ 
tee shall be conveyed, transferred, assigned, paid 
over, and delivered, in fee simple and absolutely, 
to the then living persons who shall be my heirs- 
at-law and next-of-kin, heirs-at-law to take realty 
and next-of-kin to take personalty. The identity and 
proportionate shares of heirs-at-law shall be deter¬ 
mined in accordance with the Statutes of Descent 
then in force in the jurisdictions where any real es¬ 
tate of the trust estate may be located. The identity 
and proportionate shares of next-of-kin shall be de¬ 
termined according to the Statute of Intestate Dis¬ 
tribution of Personalty then in force in the District of 
Columbia; PROVIDED, HOWEVER, heirs-at-law 
and next-of-kin shall be determined as though I had 
died unmarried and without issue. 

“In respect to a share in trust for any child of 
mine so long as such child shall be under the age 
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of thirty-seven (37) years, my trustee, in the exercise 
of a sole and uncontrolled discretion, may pay to 
such child, or itself apply such sum or sums from 
the principal of such child’s share as it may deem 
necessary or desirable, for such child’s education 
and other benefit, and to discharge any legal or moral 
obligation of such child as the head of a family.” 

5 The net trust estate created by the residuary 

item of the will is in the amount of $2S0,S04.22. 
Petitioners filed an inheritance-tax return and on April 11. 
1946 the Assessor levied inheritance taxes of $9,609.60, this 
amount being computed upon the theory that the remainder 
interests to petitioners’ testator’s two sons were contingent 
remainders. On June 4, 1946 petitioners appealed to this 
Board upon the ground that said remainders were vested. If 
the remainders were vested the inheritance taxes would have 
amounted to S5.S67.9S, or $3,741.62 less than if they were 
contingent. Petitioners paid the entire amount of the assess¬ 
ment under protest in writing on May 9, 1946 and on June 4, 
1946 appealed to this Board therefrom. 

CONCLUSIONS OF LAW 

1. The remainders to the testator’s sons were vested and 
should be taxed as vested remainders. 

2. The assessment was erroneous as to $3,741.62 and should 
be reduced by that amount. 

3. Petitioners are entitled to a refund of $3,741.62. 

(S) LAWRENCE KOENIGSBERGER 

LAWRENCE KOENIGSBERGER 
Member Sole, 

Board of Tax Appeals for 
the District of Columbia. 
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OPINION 

This is an appeal from an assessment of inheritance tax 
based upon the holding by the Assessor that certain remainder 
interests under the will of petitioners’ testator, Plarry F. Clark, 
were contingent and not vested. 

Item V of the will of Harry F. Clark bequeathed the resi¬ 
due of his estate to the petitioners, in trust to pay to his 
widow during her life and so long as she remains his widow 
the net income or $9,600 per year, whichever shall be larger, 
with authorization to the trustees to encroach upon the princi¬ 
pal to the extent necessary to pay her a minimum of $9,600 
annually. The trust is to cease upon the death or re-marriage 
of the widow and thereupon the trustees, or the survivor are 
directed to 

“divide the entire trust estate into as many equal 
shares as there may be children of mine then living 
and the then surviving issue collectively of any child 
of mine then deceased.” 

The will further provides: that in respect to the shares of 
living children who shall have attained the age of thirty-seven 
(37) years, and the collective issue of a deceased child, the 
trustee shall thereupon convey unto them their respective 
shares, per stirpes as to issue; that in respect to a share of 
a living child who shall be under the age of thirty-seven (37) 
years the trustee shall hold the same in trust and shall 
7 pay the net income to such child until he attains the 
age of thirty-seven (37) years, or dies under that age, 
as the case may be; that if said child lives to attain the age 
of thirty-seven (37) years, then at the time such age is at- 
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tamed, the trust shall terminate as to such share and the 
principal of such share and undistributed accumulations of 
income shall be conveyed to such child; but in the event a 
child for whom a trust is then subsisting shall die before at¬ 
taining the age of thirty-seven (37) years the trust as to his 
share shall likewise terminate at his death, whereupon the 
trustee shall convey the principal of such share and all un¬ 
distributed accumulations of net income in its hands to such 
child’s then surviving lineal descendants equally, share and 
share alike per stirpes, and in default of such, then to the 
testator’s surviving lineal descendants, share and share alike 
per stirpes; that in the event of a total failure of issue be¬ 
fore absolute distribution prior to the death or remarriage of 
his wife, then upon her death or remarriage, or, if such ab¬ 
solute failure shall occur after her death or remarriage, the 
trust shall cease and any property in the hands of the trustee 
shall be conveyed to the testator’s heirs-at-law as to real 
estate and to his next-of-kin as to personalty, to be deter¬ 
mined as though he had died unmarried and without issue. 

The trustee was further directed, in its discretion, to pay to 
any child under the age of thirty-seven (37) years such sums 
from principal of such child’s share as it may deem neces¬ 
sary or desirable for his education or other benefit and to 
discharge any legal or moral obligation of such child as the 
head of a family. 

The testator was survived by his widow and two sons, one 
aged 31 years and the other aged 29 years at the date of 
death. 

Under the inheritance-tax law of the District (D. C. Code 
1940, sec. 47-1607), one method of computing the tax 
S on remainder interests is prescribed when the re¬ 
mainders are vested and a different method when they 
are contingent. The Assessor ruled that the remainders were 
contingent, and computed the tax at $9,609.60; petitioners 
contend that they were vested and that consequently the tax 
should be only S5.S67.98. a difference of $3,741.62. 
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The distinction between vested and contingent remainders 
has been the subject of much learned discussion and of great 
uncertainty and confusion. The subject was formerly held 
in great esteem, the high point of which possibly was reached 
when a certain English justice took a copy of Fearne on Con¬ 
tingent Remainders with him on his honeymoon, as a com¬ 
petitor to bridal charms (32 A.B.A.J. No. 12, Dec. 1946, p. 
817); but in more recent years it has fallen into such low 
estate that the learned authors of the Restatement have 
abandoned the terms “vested” and “contingent” with respect 
to remainders, upon the ground that the distinction has 
caused substantial confusion in the law and instead, use simply 
the term “future estates” (II Restatement of the Law of 
Property, p. 542). However, the distinction is preserved in the 
District of Columbia (D. C. Code 1940 sec. 45-812) and its 
importance has been recognized by our Court of Appeals in 
a number of cases, among them those hereinafter referred to, 
and particularly with reference to inheritance taxation under 
the statutory provision involved in this appeal, O’Neill v. 
District of Columbia, 77 U. S. App. D. C. 79, 132 F. 2d 601. 

It is a well settled rule of construction that a remainder 
will never be construed to be contingent when it can be taken 
to be vested, and that estates shall be held to vest at the 
earliest possible period, unless there be .a clear manifestation 
of the intention of the testator to the contrary, O’Brien v. 
Dougherty, 1 App. D. C. 148, 157; Craig v. Rowland , 10 App. 

D. C. 402, 415-416; Fields v. Gwynn, 19 App. D. C. 99, 112, 

113; Green v. Gordon, 38 App. D. C. 443, 455. 

9 In Craig v. Rowland, 10 App. D. C. 402 (1897) the 

devise was to a sister of the testator and her son, John 

E. Craig, “and if the said John E. Craig shall hereafter marry 
and die leaving lawful issue of such marriage or marriages, 
or the lawful descendants of such children, and such lawful 
issue, or their lawful children shall be in being at the time of 
the death of the survivor” then to such issue and children in 
fee simple; but if the said Craig should die without such law¬ 
ful issue surviving him, then to the heirs of the testator. 
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The testator's sister died, survived by her son, who at that 
time was unmarried. He subsequently married and had sev¬ 
eral children. He thereafter died, survived by his children. 
It was held that upon the death of the testator's sister, leav¬ 
ing her son surviving joint tenant, at a time when he had no 
children, there was presented a case of a contingent remainder 
to his surviving children or descendants (not then in being) 
and that upon the subsequent coming into being of a child 
capable of taking the estate, the remainder was changed from 
a contingent to a vested remainder in such first child, subject 
to open and let in after born children. 

In Fields v. Gwynn, 19 App. D. C. 99 (1901), there was a 
deed in trust for the benefit of one Ella P. Gwynn for her life, 
“and if the said Ella P. Gwynn shall have issue living at the 
time of her death then the said party of the second part (the 
trustee) to hold the said described real estate and premises in 
trust to and for the use of said issue and their heirs as tenants 
in common, but if the said Ella P. Gwynn shall have no issue 
living at the time of her death, then the said party of the 
second part, shall hold the said described real estate and prem¬ 
ises in trust for the use of” the grantor. The question w’as 
whether the issue of Ella P. Gwynn had a vested or contingent 
remainder. It was held that the deed operated to create a 
vested remainder in the children of Ella P. Gwynn then 
10 living subject to be opened to let in any child that 
might be born to her afterwards. The Court said 
(p.113): 

“The character of the estate created in them must 
be tested by their present capacity to take should the 
life estate be suddenly terminated. That they may 
not survive the life tenant, and therefore, never come 
into enjoyment of the estate; is immaterial. It is not 
the uncertainty of the enjoyment, but the uncer¬ 
tainty of the right that distinguishes the contingent 
from the vested remainder. 
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‘•The limitation in remainder is to persons in being 
and of certain ascertainment. The limitation of the 
preceding life estate is an event that must certainly 
happen in the ordinary course of nature, and that 
may, and most probably will, happen before the death 
of her issue or the survivor of them. 

“Upon the sudden termination of the preceding es¬ 
tate they would at once come into the enjoyment of 
the remainder.” 

In Pyne v. Pyne, 81 U. S. App. D. C.-, 154 F. 2d 297, 

the will devised certain property to a sister of the testator 
for life and upon her death to the testator’s daughter for life; 
and after her death to the three other children of the testator, 
John, Charles and Henry, and the issue of the testator’s 
daughter if she should leave any surviving her, in fee simple, 
said issue to take a one-fourth part; and if the daughter 
should die without issue, then to the testator’s three sons, 
their heirs and assigns; and in case any one of the testator’s 
sons should die leaving a descendant, such descendant to take 
the share of its parent. 

During the lifetime of the life tenant (testator’s sister) 
John died leaving a descendant. 

It was held that as to three-fourths of the property, each 
of the testator’s sons took a vested remainder in fee simple, 
subject to be divested in the event of his death leaving a 
descendant prior to the death of the life tenant. 

The remainder as to the one-fourth devised to the testa¬ 
tor’s sons in the event his daughter should die without issue 
were held to be contingent upon her so dying. 

In O’Neill v. District of Columbia, 77 U. S. App. D. C. 79, 
132 F. 2d 601, a case arising under the same taxing pro- 
11 vision of the statute as that here involved, the testa¬ 
tor had devised and bequeathed the residue of his es¬ 
tate to his wife for life, with the remainder to two named 
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daughters, absolutely and in fee simple, and in the event that 
either of them be dead, unto the survivor, absolutely and in 
fee simple, unless the deceased daughter should leave issue 
surviving, in which event each surviving issue should be en¬ 
titled to the share thereof to which the deceased daughter 
would have been entitled if living, per stirpes. The Court 
of Appeals had no difficulty in reaching the conclusion that 
the remainders were vested and not contingent. It based 
its conclusion largely upon the fact that both daughters at 
the time of the testator’s death were in being and had the 
capacity to take immediate possession upon the termination 
of their mother’s life estate, and held that the added words 
“and in the event that either of them be then dead, unto 
the survivor of them * * *” etc., related, under the rule of 
Doe ex dem. Poor v. Considine, 6 Wallace 458, to the time of 
enjoyment and not to the time of vesting in interest. 

The remainders here involved are vested, under the de¬ 
cisions in this jurisdiction above cited, as well as the definition 
of a vested remainder contained in section 1022 of the Act of 
March 3, 1901 (31 Stat. 1351; D. C. Code 1940 sec. 45-812) 
that a future estate is vested when there is a person in being 
who would have an immediate right to the possession of the 
land upon the expiration of the intermediate or the preceding 
estate or upon the arrival of a certain period or event when 
it is to commence in possession; see also Johnson & Washing¬ 
ton Loan & Trust Co., 224 U. S. 224. 

These decisions are in accord with Moore v. Littel, 41 N. Y. 
66; Matter of Steinwander, 176 App. Div. (N.Y.) 517; Dough¬ 
erty v. Thompson, 167 N. Y. 472 under a statute (1 N. Y. 
R. S. 723; sec. 13, Real Property Law sec. 40) similar to D. C. 
Code sec. 45-812. 

12 The devise in this case is substantially the same as that 
in the O'Neill case, although the verbiage is somewhat 
different, in that in the O’Neill case the bequest to the re¬ 
maindermen contained the provision that if either of them be 
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dead, then to the survivor, etc., whereas in this case the be¬ 
quest upon the termination of the widow’s estate is to 
the children of the testator “then living.” But the determina¬ 
tion of whether a remainder is vested or contingent does not 
depend upon the use of any particular words of art, such as 
the necessity of words of inheritance, in a deed to create 
an estate in fee, Bean v. French, 140 Mass. 229, 3 N. E. 206 
(where not rendered unnecessary by a statute such as D. C. 
Code 45-201), but rests on an ascertainment of the intent of 
the grantor or devisor. 

There would seem to be no difficulty in determining in this 
case that the testator intended the remainders to his sons 
to be vested. 

The few points of difference between the facts in this case 
and those in the O'Neill case do not affect the result and 
may be readily disposed of. 

As has been noted, the Court of Appeals, in the O'Neill case, 
pointed out that both remaindermen were in being at the 
time of the testator’s death and had the capacity to take im¬ 
mediate possession upon the termination of the mother’s life 
estate; whereas in this case the trust is to be continued for 
the benefit of such of the testator’s sons as should be living 
and not have attained the age of thirty-seven years upon the 
termination of the widow’s estate. They did, however, have 
the capacity to come into the enjoyment of their respective 
remainders, in the sense that they were entitled to the in¬ 
come and such portions of the principal as the trustee should 
deem advisable, from and after the termination of the widow’s 
estate. There can be a vested equitable remainder as well 
as a legal one, McArthur v. Scott, 113 TJ. S. 340; 
13 Fields v. Gwynn, 19 App. D. C. 99, 114; Taylor v. 

Mosher, 29 Md. 443, 451; Mercantile Bank v. Ballard, 
S3 Ky. 4S1. 

The provision for the delivery of the remainder to the issue 
of such of sons as should die before attaining the age of thirty- 
seven years does not make the remainder a contingent one, 




but rather a vested one, subject to be divested as to such of 
the sons as should not attain that age. Hoblit v. Howser , 33S 
Ill. 32S, 170 N. E. 257; Bean v. Staples, 75 N. H. 597, 74 A. 
542; Pedjaras v. Bloomfield Trust Co., 101 N. J. Eq. 105, 
137 A. S6. Hersey v. Purington, 96 Maine 166, 51 A. S65; 
Foster v. Wick, 17 Ohio 250; Nelson v. Pomeroy, 64 Conn. 257, 
29 A. 534. 

It has been stated by Tiffany (Real Property, section 120) 
and other authorities that a bequest to one for life with the 
remainder to such of testator’s children as may be living at 
the time of the death of the life tenant, will create a contingent 
remainder; while a devise to one for life with remainder to 
named children of the testator, with a provision that the share 
of any one of the children who may die before the life tenant 
shall go to the survivors, gives a vested remainder to the 
named remaindermen, which is divested as to the share of 
any of them by his death before the life tenant. This dis¬ 
tinction, however, is not in accordance with the decisions of 
the Court of Appeals of this District. 

The power given to the trustees to invade the principal in 
order to assure the widow the sum of 69,600 per year did not 
make the remainders contingent but left them vested sub¬ 
ject to defeasance by the exercise of the power. Tayloe v. 
Mosher, 29 Md. 443; Roberts v. Roberts, 102 Md. 131, 62 A. 
161; Ducker v. Burnham, 146 Ill. 9, 34 X. E. 55S; Barker v. 
Ashley, 58 R. I. 243, 192 A. 304; Dana v. Dana, 185 Mass. 
156, 70 N. E. 49. 

As the remainders were vested, the Assessor was in error in 
holding them to be contingent, and the assessment will be 
reduced in accordance herewith. 
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DECISION 

This proceeding came on to be heard upon the petition filed 
herein; and upon consideration thereof and of the evidence 
adduced at the hearing on said petition, it is, by the Board, 
this 7th day of February, 1947, 

ADJUDGED AND DETERMINED: That the assessment 
of inheritance taxes against the petitioners, Elise H. Clark 
and the Riggs National Bank of Washington, D. C., execu¬ 
tors of the Estate of Harry F. Clark, deceased involved in 
this appeal, hereby is reduced from §9,609.60 to §5,867.98 
and that said petitioners are entitled to a refund of §3,741.62 
by reason thereof. 

* ******* 

15 FILED FEB 28 1947 

**»•••»* 

PETITION FOR REVIEW BY THE UNITED STATES 
COURT OF APPEALS FOR THE DISTRICT OF 
COLUMBIA OF A DECISION. BY THE BOARD OF 
TAX APPEALS FOR THE DISTRICT OF COLUM¬ 
BIA. 

The District of Columbia, petitioner in this cause (respondent 
below) by Vernon E. West, Corporation Counsel, D. C., Chester 
H. Gray, Principal Assistant Corporation Counsel, D. C., and 
George C. Updegraff, Assistant Corporation Counsel, D. C., 
hereby files its petition for a review by the United States 
Court of Appeals for the District of Columbia-of the decision 
of the Board of Tax Appeals for the District of Columbia 
rendered February 7, 1947. holding that an inheritance tax of 
S9,609.60 assessed by the Assessor for the District of Colum¬ 
bia should be reduced to §5,867.98 because the future inter¬ 
ests upon which the tax was based were vested remainders and 
not contingent remainders as determined by the Assessor, and 
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that respondents (petitioners below) are entitled to a refund 
of S3,741.62. 


I 

The petitioner, hereinafter referred to as the District, is a 
municipal corporation. The respondents are the executors 
of the will of Harry F. Clark, deceased. 

II 

NATURE OF THE CONTROVERSY 

(a) The controversy involves the question whether future in¬ 
terests which Harry F. Clark, deceased, devised and bequeathed 
under certain conditions to his children were contingent or 
vested remainders. If such interests were contingent, the 
total amount of tax assessed was properly paid to the Dis¬ 
trict. If such interests were vested, the respondents would 
be entitled to a refund of $3,741.62. 

16 (b) Harry F. Clark died testate and a resident of 

the District of Columbia on December 11, 1944 and 
by his last will and testament devised his residuary estate to 
his widow, Elise H. Clark, one of the respondents, and the 
Riggs National Bank, the other respondent, in trust to pay 
the income therefrom monthly to the widow so long as she 
lives and remains decedent’s widow, with the trustees hav¬ 
ing the right to encroach upon the principle in order to pay 
the widow the sum of $9,600 per annum. The will further 
provided that upon the death or remarriage of the widow, her 
interest should cease and determine, and thereupon, or if 
the wife should not survive decedent then at decedent’s death, 
the Riggs National Bank, as the sole trustee, “shall divide 
the entire trust estate into as many equal shares as there may 
be children” of the deceased “then living,” and the “then 
surviving issue collectively of any child” of decedent “then 




deceased”, and described certain other conditions applicable 
to the aforesaid future interests. 

(c) Respondents filed an inheritance tax return on April 11, 
1946, with the Assessor of the District of Columbia. At the 
time of the decedent’s death, his wife, Elise H. Clark and 
two sons, James Monroe Clark, born July 13, 1913, and Henry 
Lee Clark, born August 15, 1915, were living. Decedent 
left no other lineal descendants. The Assessor levied in¬ 
heritance taxes in the amount of $9,609.60, computed upon 
the theory that the future interests given to the decedent’s 
children were contingent remainders. On June 4, 1946, re¬ 
spondents appealed to the Board of Tax Appeals for the Dis¬ 
trict of Columbia on the ground that the aforesaid remainders 
were vested. On February 7, 1947, said Board held that the 
remainders given to the decedent’s sons were vested and should 
be taxed as vested remainders; that the assessment should be 
reduced in the amount of $3,741.62; and that the respondents 
are entitled to a refund of said amount, and entered a decision 
accordingly. 


Ill 

The District, being aggrieved by the findings of fact and 
conclusions of law contained in said findings and opinion of 
the Board of Tax Appeals, and by the decision entered 
17 in pursuance thereto, desires to obtain a review there¬ 
of by the United States Court of Appeals for the 
District of Columbia. 
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IN THE 


United States Court of Appeals 

District of Columbia. 


No. 9522. 


DISTRICT OF COLUMBIA, Petitioner, 


v. 

ELISE H. CLARK, ET AL., Respondents. 


BRIEF FOR RESPONDENT. 


SUMMARY OF ARGUMENT. 

The question in this case is whether certain remainders 
created by decedent’s will are to be taxed as vested or con¬ 
tingent remainders under the District of Columbia inheri¬ 
tance tax law. The District of Columbia Code defines 
“vested” and “contingent” remainders. It is respon¬ 
dents’ position that the case is directly controlled by the 
decision of this court in O'Neill v. District of Columbia, 
infra. That case, like the present one, involved a life estate 
to testator’s widow wdtli remainder to testator’s children. 
This Court held that the remainders there created were, 
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both by statutory definition and in accordance with the nu¬ 
merous decisions of this Court, vested and not contingent 
remainders. The court should make the same finding in the 
present case. 

In the present case two conditions were attached to the 
remainder gifts to the testator’s sons. First, the sons have 
to survive their mother to take, and secondly, the gifts to 
them of corpus are subject to being divested and lost in 
the event they fail to reach the age of thirty-seven years. 
Under the statute defining vested and contingent remain¬ 
ders and under the decisions of this court, these remainders 
are “vested” despite these two conditions. In accordance 
with the statutory definition, the two sons were in exis¬ 
tence at the time of the death of their father and had the 
capacity to take on the termination of the life estate or 
their mother, an event which is certain to occur. The re¬ 
mainders involved were not to uncertain or unknown per¬ 
sons nor were they conditioned to take effect upon an event 
which was uncertain to happen. 

It is respondents’ position that the gifts were vested upon 
testator’s death, subject to being divested by their failure 
to survive their mother or their failure to reach the age 
of thirty-seven years. This Court lias specifically held in 
Craig v. Rowland , infra , that a remainder gift to the surviv¬ 
ing issue of a life tenant creates a contingent remainder 
when there are no children of the life tenant in being, but 
that upon the birth of a child of the life tenant, that child 
has a vested remainder subject to its being divested by his 
failure to survive his parent. 

On the death or remarriage of their mother the testator’s 
children if they have not reached the age of thirty-seven 
years, are to be paid the income from the corpus of the 
trust until they reach that age and such amounts of the 
corpus as the trustee deems necessary or desirable. The 
fact that the children have no absolute right to the corpus 
until they reach the age of thirty-seven years and that thev 
may lose their right to what remains of the corpus of the 
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trust should they die prior to attaining such age, gives 
them, by the authorities of this and other jurisdictions, 
vested remainders subject to being divested and not, as 
petitioner maintains, contingent remainders. 

ARGUMENT. 

I. 

The Future Interests Created by the Decedent’s Will Were 
Vested Within the Meaning of the Inheritance Tax 
Law of the District of Columbia. 

Under the inheritance tax law of the District of Colum¬ 
bia one method of computing the tax on the value of future 
interest is prescribed when the future interests are vested 
and a different method when they are contingent. District 
of Columbia Revenue Act of 1939, Title V; Art. I § 7. Act 
of July 26, 1939, c. 367 (53 Stat. 1114), D. C. Code, 1940 ed., 
Sec. 47-1607. 

In the District of Columbia the characteristics of a 
“vested” interest and of a “contingent” interest have been 
established firmly by repeated decisions of this Court, and 
likewise by statutory enactment. Congress, in enacting the 
inheritance tax law of the District of Columbia was legis¬ 
lating solely for the District, and in using the terms 
“vested” and “contingent” without defining them, recog¬ 
nized as valid for tax purposes the well-established distinc¬ 
tion between these two classes of interest. O'Neill v. Dis¬ 
trict of Columbia, 77 U. S. App. D. C. 79, 132 F. 2d 601. 

Vested and contingent future estates in land in the Dis¬ 
trict of Columbia are defined by statutory enactment. Act 
of Mar. 3,1901, c. 854 Sec. 1022, (31 Stat. 1351), D. C. Code, 
1940 ed., Sec. 45-812. The definitions are applicable also to 
personal property. Act of June 30, 1902, c. 1329 (32 Stat. 
538), D. C. Code,' 1940 ed., Sec. 45-823. 

Future interests in property in the District of Columbia 
are vested when there is a person in being who would have 
an immediate right to the possession of the property upon 
the expiration of an intermediate or precedent interest, or 
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upon the arrival of a certain period or event when it is to 
commence in possession. A future interest is contingent 
when the person to whom or the event upon which it is lim¬ 
ited to take effect in possession is uncertain. Sec. 45-812, 
D. C. Code, 1940 ed. The statute prescribes that an inter¬ 
est is vested if there is a person in being who would have 
an immediate right to possession. The statute does not re¬ 
quire that the person in being must be the person who ivill 
take the interest upon expiration of the intermediate inter¬ 
est. If there is a person in being who would take the prop¬ 
erty should the precedent interest be terminated suddenly, 
then that person has a vested interest, notwithstanding he 
may never come into possession by reason of his interest 
being later divested. A future interest is contingent only 
when there is not in being any person who would take 
should the precedent interest be terminated immediately or 
when the event upon which the vesting of the interest is 
limited is uncertain. For example, a gift to A for life, re¬ 
mainder to his surviving children, as in Craig v. Rowland, 
infra , creates a contingent remainder so long as A has no 
children. A gift to A for life, remainder to the heirs of B, 
creates a contingent remainder so long as B lives. A gift 
to A for life, remainder to B or C whoever lives the longer, 
creates a contingent remainder, as does a gift to A for life, 
remainder to B if he shall return from Rome. So long as 
B does not return from Rome, the remainder is contingent. 

Under the statutory definition, the character of a future 

interest in respect of being vested or contingent must be 

_ m • 
tested by the existence or the non-existence of some person 

with a present capacity to take should the precedent inter¬ 
est be terminated immediately. The statute says that a 
future interest is vested when there is a person in being 
who would have an immediate right to possession upon the 
expiration of a precedent estate or upon the arrival of a 
certain period or event. That the person having the future 
interest may not survive the person having the precedent 
interest, and therefore, never come into enjoyment of the 
property, is immaterial. 
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Tested by the statutory definitions of vested and con¬ 
tingent future interests, the future interests involved in 
this case were vested and not contingent. Harry F. Clark 
died December 11, 1944, being at the time a resident of the 
District of Columbia. He was survived by his wife and 
by two sons, one born July 19, 1913 and the other born 
August 22, 1915. By his will he bequeathed the residue of 
his estate in trust to pay to his widow during her life and 
so long as she remained his widow the net income or $9,60 : ' 
per year, whichever should be larger, with authorization to 
the trustee to encroach upon the principal to the extern 
necessary to pay her a minimum of $9,600 annually. Upon 
the death or the remarriage of his widow, the trustee was 
directed to divide the trust estate “into as many equal 
shares as there may be children of mine then living, and 
the then surviving issue collectively of any child of mine 
then deceased.” The trustee was directed to “assign one 
equal share respectively to each living child of mine and to 
the then surviving issue of a deceased child.” The Trustee 
was directed also to retain the share of any child under 
the age of thirty-seven years until the child should attain 
that age, but in the meantime to pay him the income and 
such sum or sums from the principal as the trustee might 
deem necessary or desirable. If any child should die be¬ 
fore attaining the age of thirty-seven years, his share was 
to be divided among his lineal descendants. 

In the instant case, the decedent’s will created an estate, 
or interest, of limited duration for the benefit of his widow 
during her life or widowhood. Subject to her precedent 
estate, or interest, future interests were created for the 
benefit of the decedent’s children. His widow and two chil¬ 
dren were living at the time of his death. If the precedent 
estate, or interest, of the widow had expired immediately 
by her death or remarriage, there were in being two per¬ 
sons, namely, the two children, who would have had an im¬ 
mediate right to the possession of the beneficial interest and 
ownership of the shares set apart for them. Although the 
trust was to be continued as to the share of any son who, 
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upon termination of the precedent interest, had not attained 
the age of thirty-seven years, such son would have had an 
immediate possessory right of enjoyment of the income 
from tiie share and of such portions of the principal as the 
trustee should deem advisable. Our statute provides that 
a future interest is vested “when there is a person in being 
who would have an immediate right to possession.” Sec. 
45-812, D. C. Code, 1940 ed. The future interests of the 
two children meet exactlv the statutory test or definition 
of a vested interest. The two children were in being and 
would have taken immediately had the precedent interest 
of the widow been terminated by her death or remarriage. 
Consequently, the interests of the two children were at the 
time of the death of their father vested future interests. 

The case of O'Neill v. District of Columbia , 77 t T . S. App. 
D. C. 79, 132 F. 2d 601 is directly in point. It is an inheri¬ 
tance tax case and involves the identical statutory provi¬ 
sions applicable in the instant case. The question in the 
O’Neill case was whether the future interests created for 
the benefit of the decedent's two daughters were vested or 
contingent. They were held to be vested. The plan in 
that case was substantially identical with that of the pres¬ 
ent case. The decedent bv his will left his residuary estate 
to his widow for life and on her death to his two daughters, 
but in the event that either of them should be then dead 
dead unto the survivor of them, unless the deceased daugh¬ 
ter should leave issue surviving, in which event the share 
of the deceased daughter was to be distributed among her 
issue. The decedent was survived by his widow and two 
daughters. The widow, as executrix filed an inheritance 
tax return in which she reported a life estate passing to 
herself and a vested remainder passing to her two daugh¬ 
ters. The Assessor, being of the opinion that under the 
provisions of the District of Columbia Inheritance Tax 
Act (the same Act involved in the instant case) the interest 
of the daughters should be treated as a contingent rather 
than a vested remainder, assessed the tax on that basis. 
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The District Board of Tax Appeals affirmed the Assessor’.' 
holding, but this Court reversed the Board of Tax Appeal •; 
and decided that, under Sec. 45-812, D. C. Code, 1040 ed., 
defining vested future estates, or interests, the future inter¬ 
ests of the two daughters were vested and not contingent. 
This Court said (p. 81) that the answer to the question was 
not difficult because this Court had held frequently that 
similar devises had created vested estates, and that Sec. 
45-812, D. C. Code, 1940 ed., confirmed the ruling. In the 
O’Neill case this Court in its opinion said in part (p. 81): 

“Both daughters at the time of the father’s death 
were in being and had capacity to take immediate pos¬ 
session upon the termination of their mother’s life 
estate. The devise and bequest of the father to the 
daughters gave them the property ‘absolutely and in 
fee simple,’ with enjoyment in possession postponed. 
The added words ‘and in the event that either of them 
be then dead unto the survivor of them * * *’ etc., re¬ 
late, under the rule expressly recognized in Doe ex. 
deni. Poor v. Considine, supra, to the time of enjoyment 
and not to the time of vesting in interest.” 

There is no substantial difference between the facts of 
the O’Neill case and those of the instant case. In both 
cases the decedent was survived by a widow and by two 
children. In both cases the decedent by his will left his 
residuary estate to his widow for life with remainder inter¬ 
ests to his two children. In both cases survival of the ter¬ 
mination of the widow’s life interest was necessary for a 
child to possess the enjoyment of the remainder interest, 
and if upon the termination the precedent interest, a child 
had died leaving issue then surviving, the share of such 
was to go to his issue. The same principles applied by this 
Court in the O’Neill case are applicable in the present case. 
It follows inevitably that in the present case the future re¬ 
mainder interests of the decedent’s two children were 
vested at the time of his death. The remainders were to 
definitely ascertainable persons, and were to take effect on 
an event certain to occur. 
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II. 

A Gift to Surviving Issue of a Life Tenant Does Not Create 

a Contingent Remainder. 

It is well established in this jurisdiction that a gift to a 
remainderman on condition that he survive a life tenant 
dees not make that remainder “contingent.” Tims, in 
Craig v. Rowland, 10 App. D. C. 402, testator devised prop¬ 
erty to his sister and her son, John Craig, and “if the said 
John Craig shall hereafter marry and die leaving lawful 
issue of such marriage or marriages, or the lawful descen¬ 
dants of such children, and such lawful issue or their law¬ 
ful children shall be in being at the time of death of the 
survivor” then to such issue and children; but if John 
Craig died “without leaving lawful issue surviving him" 
then to the testator’s heirs. It was held that the death of 
the testator's sister, leaving her son surviving joint tenant, 
at a time when he had no children, presented “the plain 
case of a contingent remainder to the children or descen¬ 
dants surviving . . .”, but that on the subsequent coming 
into being of a child capable of taking the estate, the rc 
mainder was changed from a contingent to a vested re¬ 
mainder, subject to open and let in after born children, and 
subject to being divested if the children or descendants died 
during the life tenant’s life. The Court said (p. 418) : 

“In this case, the question is, whether the remainder 
to the issue or children, or their descendants, of John 
E. Craig was contingent until the death of John E. 
Craig, the devisee for life, or vested on the birth or 
coming into being, so as to enable it to take, of one of 
such children, with a liability to open and let in any 
after born child or children, embraced by the devise in 
remainder. This question would seem to be of easy 
solution, upon the principles we have stated. There 
being no condition precedent or clearly expressed in¬ 
tention in the devise to prevent the vesting of the es¬ 
tate in the child or children as they came into being, 
it follows upon well settled principles, that the re¬ 
mainder limited to the children, or their descendants, 
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of John E. Craig, became a vested remainder in fee 
in the first child born or that came into being and cap¬ 
able to take, and did not wait for the death of the 
father; and this remainder thus vested was subject to 
open and let in the after born children. And if such 
child or children and their descendants had all died in 
the lifetime of John E. Craig, the fee simple estate 
would have reverted to the heirs of the testator, and 
formed part of the residue of his estate, and passed 
under the residuary clause of his will. (Citing authori¬ 
ties) ” 

In Fields v. Gwynn, 19 App. D. C. 99, grantor devised 
property in trust for one Ella P. Gwynn for life, and if 
she left issue surviving, in trust for such issue, but if she 
should have no issue living at her death, then in trust for 
the grantor. The question before the court was whether 
Ella Gwynn’s children had vested or contingent remain¬ 
ders. In holding that they had vested remainders, the 
Court said (pp. 112, 113, 114): 

“The contention of the appellants has been here¬ 
tofore stated. The counter proposition of the appellees 
is, that the estate created is a contingent remainder in 
such of the children of Ella P. Gwynn as shall be liv¬ 
ing at the time of her death. 

“In determining this question there is no occasion 
to look beyond the authorities that control in this jur¬ 
isdiction. By these, certain general rules of construc¬ 
tion have been firmly established: 1. Estates shall be 
held to vest at the earliest possible period unless there 
be a clear manifestation of intent to the contrary. 2. A 
remainder will not be construed to be contingent when 
it can be taken to be vested. 3. Adverbs of time, as 
after, etc., are to be construed to relate to the time of 
the enjoyment of the estate and not the time of vesting 
in interest. Croxall v. Shererd, 5 Wall. 268; Poor v. 
Considine, 6 Wall. 458; McArthur v. Scott, 113 U. S. 
340, 378; O’Brien v. Dougherty, 1 App. D. C. 148; 
Richardson v. Penicks, 1 App. D. C. 261, 264; Craig v. 
Rowland . 10 App. D. C. 402, 415; Hauptman v. Car¬ 
penter, 16 App. D. C. 524, 528. # • # 
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“Applying the foregoing tests, we are of opinion 
that the deed of settlement operated to create a vested 
remainder in the issue of Ella P. Gwynn, who were then 
living, subject to be opened to let in any child that 
might be born to her afterwards. * # * 

“The character of the estate created in them must 
be tested by their present capacity to take should the 
life estate be suddenly terminated. That they may not 
survive the life tenant and, therefore, never come into 
the enjoyment of estate, is immaterial. It is not the 
uncertainty of the enjoyment, but the uncertainty of 
the right that distinguishes the contingent from the 
vested remainder. 

“The limitation in remainder is to persons in being 
and of certain ascertainment. The limitation of the 
preceding life estate is an event that must certainly 
happen in the ordinary course of nature, and that may, 
and most probably will, happen before the death of 
her issue or the survivor of them. * * # 

“It only remains to add, that the mere vesting of 
the legal title in a trustee offers no ground for a dif¬ 
ferent construction.’’ 

In Pyne v. Pyne, 81 U. S- App. D. C.-, 154 F. 2d 297, 

testator left property to his sister for life, then to his 
daughter, Carolina Pyne for life, and then “to my three 
other children, John Pyne, Charles L. Pyne, and Henry R. 
Pyne, and the issue of my said daughter, if she leave any 
surviving her, in fee simple, said issue to take a one-fourth 
(V 4 ) part; and if my said daughter die without issue, then 
I give and devise the same to my three children aforesaid, 
John Pyne, Charles L. Pyne, and Henry R. Pyne, their 
heirs and assigns forever, share and share alike. And in 
any case, if any one of my said three children, John Pyne, 
Charles L. Pyne, and Henry R. Pyne, should die leaving a 
descendant or descendants, said descendant or descendants 
to take the share his, her or their parent would have taken 
had he lived.” During the life of Caroline, John Pyne 
assigned his interest in the estate and then died, survived 
by a son who died leaving a daughter. In holding for John’s 
granddaughter over his assignee, this court, citing Sec. 
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45-812, D. C. Code 1940 ed., said that in one-quarter of the 
property John Pyne had a vested interest subject to its 
being divested by his death, leaving a descendant, prior to 
the death of the life tenant. 

In neither O'Neill v. District of Columbia nor Pyne v. 
Pyne were the remainders to children “surviving” the life 
tenant, and in this respect the remainders were not as ex¬ 
actly comparable to the Clark remainders as were those in 
Craig v. Rowland and Fields v. Gwynn. Substantively 
though, the O’Xeill remainders involved the same condi¬ 
tion as the Clark remainders; that is, a remainderman stood 
to have his remainder divested by failing to survive the 
life tenant. Likewise in the Pyne case, the last of a long 
line of decisions of this Court indicating a preference for 
the vesting of interests, the remainderman stood to have 
his remainder divested by predeceasing the life tenant and 
leaving a descendant. In both these cases the remainders 
were held vested under our statute. 

Richardson v. Penicks , 1 App. D. C. 261, discussed fully 
in III infra , is in accord with the above, holding that a re¬ 
mainder which was conditioned on the remaindermen sur¬ 
viving the life tenant created a vested remainder subject to 
its being divested. 

It follows that under the authority of the above cases 
the requirement that the Clark boys survive their mother’s 
death or remarriage before sharing in the trust estate did 
not create contingent remainders, but remainders vested 
subject to being divested. 

Petitioner in its brief relies on Section 97 of the Act of 
March 3, 1901 (31 Stat. 1205), D. C. Code, 1940 ed. Sec. 
45-1101, providing for the sale of contingent interests when 
real estate is limited to one for life with a contingent lim¬ 
itation to the issue of the life tenant who survive their 
parent. The point which petitioner overlooks is that Sec¬ 
tion 97 simply sets out the procedure for the sale of a 
certain type of contingent interest. Section 97 definitely 
does not say that all remainders to issue of a life tenant 
as shall be living at the death of their parent are contin- 
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gent remainders. Section 97 was practically a reenactment 
of Section 1 of the Act of August 18, 1856 (11 Stat. 118). 
Craig v. Howland, supra, decided in 1897, holds clearly that 
a gift to A for life with the remainder to A’s surviving 
children creates a contingent remainder in A’s children 
until a child comes into being, at which time that child then 
has a vested remainder subject to its being divested. Thus, 
to repeat, Section 97 dos not say that all remainders to 
surviving issue of a life tenant are contingent. It does not 
even attempt to define when such interests are vested and 
when contingent. Vested and contingent remainders are 
defined elsewhere in the Code. Section 97 simply provides 
the machinery for the sale of interests which are contingent. 
Counsel in Simon v. Simon, 58 App. D. C. 158, 26 F. 2d 530, 
relied on by petitioner, apparently assumed that the re¬ 
mainders involved in that case were contingent and the 
court at no time undertook to determine actually whether 
vested or contingent remainders were involved. 

III. 

The Provision that the Trusts Created by Decedent’s Will 
Are Not to Terminate and the Trust Corpus is Not to 
be Paid Over Until the Testator’s Children Attain the 
Age of 37 Years Does Not Make Their Interests Con¬ 
tingent. 

Decedent’s will provides that on the death or remarriage 
of his widow, the trustee shall divide the trust estate “into 
as many equal shares as there may be children of mine then 
living and the then surviving issue collectively of any 
child of mine the deceased’’. The trustee is directed to 
“assign one equal share respectively to each living child 
and to the then surviving issue of a deceased child.” The 
trustee is directed to retain the share of any child who 
may be under the age of thirty-seven years until the child 
attains that age, but in the interim the trustee is to pay 
out the income from the trust and such sums from the prin¬ 
cipal as it deems necessary or desirable. (App. 6) 
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Petitioner argues that the fact that the trust for each of 
the two boys is not to terminate and the corpus is not to be 
delivered until the boys reach thirty-seven years of age re¬ 
quires a finding that their remainders are contingent. 

Such provisions as are involved here are uniformly held 
to relate not to the vesting of interests but to their enjoy¬ 
ment. Thus in 33 Am. Jur., Life Estates, etc. (1941 ed.) 
Sec. 119, p. 575 it is stated: 

‘ ‘ Reaching a specified age is not regarded as an un¬ 
certain event which will prevent the vesting of the 
estate. For example, an estate may be limited to one, 
‘if,’ or ‘when,’ or ‘as soon as’ he attains a certain 
age, with a limitation over, in case he dies under the 
age specified, or dies under that age without issue, etc. 
Here the words of apparent contingency are held not 
to create a condition precedent to the right of enjoy¬ 
ment, or to denote the time when the interest shall vest, 
but merely the time when enjoyment in possession 
shall commence, or when an estate already vested shall 
be divested.” 

Richardson v. Penicks, 1 App. D. C. 261, is the only case 
in this jurisdiction directly involving the question of 
whether a gift to one on attaining a specified age creates a 
vested or contingent remainder. In that case, testator de¬ 
vised property to his mother for life and after her death 
unto his son George Lawrie, “upon his attaining his major¬ 
ity.” In the event testator’s mother died before his son 
reached the age of twenty-one years, testator's sister, 
Sarah Penicks, was to enjoy the rents until Lawrie reached 
that age, and in the event Lawrie pre-deceased testator’s 
mother, Sarah Penicks was to take outright. George Lawrie 
survived his mother, but died at the age of eighteen years, 
survived by his aunt, Sarah Penicks. In holding that the 
testator’s will created a vested remainder in George Lawrie 
subject to being divested by his failure to survive his 
mother, the court said (pp. 264, 265): 

“Examining the will in the light of these well-estab¬ 
lished rules, we cannot find that the testator intended 
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that no interest should vest in his son, George R. 
Lawrie, unless he should live to become twenty-one years 
of age. Failing to find to a clear manifestation of this 
intent, we must hold that it was the enjoyment, only, 
of the devised estate which depended upon this con¬ 
tingency. 

“The use of the words, ‘after her death,’ and ‘upon 
his attaining his majority,’ cannot be held to change 
this from a vested into a contingent remainder without 
violating one of the rules above cited. • # • 

“To hold that George R. Lawrie took a vested re¬ 
mainder in the house and lot in controversy after the 
life estate of testator’s mother, to come into enjoy¬ 
ment upon arrival at majority, and subject to de¬ 
feasance by his death before hers, in which event it 
would pass to Sarah J. Penicks, is more in accordance 
with the general intention of the testator, as it appears 
to us from the whole will, than any other conclusion to 
which we have been urged.” 

Under the terms of the will in the present case a very 
substantial interest is given to decedent’s two sons after 
they survive their mother and before they attain the age of 
thirty-seven years. They are given the right to income and 
the trustees are privileged to pay them as much of the 
corpus of the trust as they, the trustees, deem necessary or 
desirable. This is certainlv sufficient to give them such an 
interest as, under the authorities of this jurisdiction, is held 
to be vested subject to being divested. 

In Sanders v. First National Bank of Atlanta , 189 Ga. 
450, 6 S. E. (2d) 294, testator established a trust for his 
wife and children. The provisions of the trust were in sub¬ 
stance the same as in the present case. 

“The net income from my estate shall be paid by said 
trustee to my said wife, Julia Dickinson Sanders, dur¬ 
ing her life or widowhood. If my wife should remarrv 
she is to have the income from 1/5 of my property dur¬ 
ing her life. After the death of my wife the entire net 
income from 4/5 of mv estate shall go to mv children 
. . . (A, B, C and D) . . . share and share alike; until 
the finahdistribution of my estate as hereinafter set out. 
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If any of said children should die leaving a child or 
children, such child or children shall take the income 
that would have gone to such child or children’s parent 
if living, the descendants of my children to take per 
stirpes . . . After the death of my wife my estate shall 
be disposed of in the following manner; if and when 
each of my said children reaches the age of 30 years 
he or she shall receive 1/8 of my estate. If and when 
each of my said children reaches the age of 35 years 
he or she shall receive an additional 1/8 of my estate. 
If any of mv said children should die before receiving 
his or her share of my estate, and without leaving a 
child or children, the share that such deceased child 
would have taken in my estate if he or she had lived 
to become 30 and 35 years of age as set out above, shall 
go to the surviyors, share and share alike, and be dis¬ 
tributed in the manner provided above. If any of my 
said children should die before receiving his or her 
share of my estate, leaving a child or children, such 
child or children shall, upon reaching the age of 21 
years, take the share of my estate that would have gone 
to such deceased parent if such deceased parent had 
lived to become 35 years of age.” 

On the question of whether this trust created vested or 
contingent interests, the Georgia court said (pp. 453, 454): 

“Therefore we hold that the remainders granted to 
the plaintiffs are vested remainders in fee, but that the 
fees so taken are defeasible entirely, if the legatee dies 
before arriving at the age of thirtv vears, . . . 

“As each child arrives at the age of thirty years, his 
title to one-half of his share will become absolute; . . .” 

In Hoblit v. Howser, 338 Ill. 328, 170 X. E. 257, the Illi¬ 
nois Supreme Court had under consideration the effect of 
a devise to testator’s daughter of certain realty “provided 
however she lives to be fifty years of age, but in case she 
dies before becoming fifty years old, then to her children, 
if any, if none then to my other children.” In holding the 
daughter took a vested estate subject to being divested upon 
her death under the specified age, the court offered this 
general discussion of the problem raised by the Clark will 
(p. 333): 
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“A devise to A when or if he attains a certain age, 
with a devise over dependent upon his death before he 
attains that age or without issue, or under any similar 
condition, is not subject to a condition precedent that 
the devisee shall attain the age fixed, but it creates a 
vested estate, subject to a condition subsequent, by the 
happening of which it may be divested. [Citing au¬ 
thorities] 

“In Kales on Future Interests (2d Ed.) 333-335 
the following devises are held to be vested: (1) To A for 
life, remainder to B, an individual as distinguished 
from a class, if or when he shall attain a given age or 
at a given age, with a gift over in the event of his death 
under that age; (2) to A if or when he shall attain the 
age of 21 years, with a gift over in case he dies under 
that age; (3) to A for life, then to children of A as a 
class, at, when, or if they attain the age of 21 years, 
with a gift over in default of children who attain the 
age of 21 years; (4) a devise to B for a term of years 
until A readies the age of 21 years, and then to A when 
he attains that age.’’ 

Breneman v. Herdman, 35 App. D. C. 27, the principal 
case relied on by petitioner, involved a devise in trust for 
testator’s daughter for life, and on her deatli 

“in trust for any child or children she may have at 
the time of her decease surviving her, until such child 
or children respectively attain the age of twenty-one 
years, when the same shall be conveved bv mv said 
executors, or the survivor of them, to such child or to 
such children, in equal proportions or shares, and his 
or their heirs; and if my said daughter leave no child, 
or if, leaving a child or children, it or they die before 
attaining the age of twenty-one years, unmarried and 
without leaving a child or children begotten in lawful 
wedlock, then at the death of the last surviving child 
of my said daughter, under age and unmarried and 
without issue as aforesaid, the said property shall be 
conveyed by my said executors, or the survivor of them, 
in equal proportions or shares, to such of my other chil¬ 
dren as may be then living. ’ ’ 
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A grandson of the testator, after he reached twenty- 
one, and while his mother was still living, made a convey¬ 
ance of his share of the trust estate in an attempt to de¬ 
fraud his creditors. In a suit to set the conveyance aside, 
this Court held that since he had reached twenty-one the 
grandson’s interest was vested, and was “no longer con¬ 
tingent on surviving” his mother. 

It will be observed that the question this Court was con¬ 
sidering was whether the grandson had to survive his life 
tenant mother to take absolutely, and it held that a failure 
to survive would not divest his share. The court definitely 
did not have before it the question of whether the grand¬ 
son’s interest prior to his reaching twenty-one was vested 
subject to being divested, or contingent. It held that upon 
reaching twenty-one the grandson’s interest became inde- 
feasiblv vested. The Breneman case is not in point in sup¬ 
port of petitioner’s argument, but is simply another of the 
many eases in this jurisdiction favoring the vesting of re¬ 
mainders. On the contrary, the Breneman case supports 
respondent’s position that the condition of surviving a life 
tenant does not create a contingent remainder. 

CONCLUSION. 

Under our statute defining vested interests, and in ac¬ 
cordance with the numerous decisions of this Court, the 
remainders under the decedent’s will are vested subject to 
being divested. The decision of the Board of Tax Appeals 
should be affirmed. 

Respectfully submitted, 

Nelson T. Hartson, 

James C. Rogers, 

Merle Thorpe, Jr., 

Attorneys for Respondents, 
Colorado Building, 
Washington, D. C. 






